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DECISION

The decision of the agency is set aside. In substitution | decide that the matter
remaining in dispute in Document 5 and the whole of Document 29 and the report of
the Probity Auditor are not exempt.

B.KEIGHLEY-GERARDY
INFORMATION COMMISSIONER

31st August 1998
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REASONS FOR DECISION

BACKGROUND

1. This is an application for external review by the Information Commissioner
arising out of a decision of the Dampier Port Authority (‘the agency’) to refuse
West Australian Newspapers Limited (‘the complainaatgess to 3 documents
requested under thgeedom of Information Act 1992he FOI Act).

2. In early April 1997, the agency published advertisements in various newspapers
seeking expressions of interest from organisations interested in operating and
managing the Dampier Public Wharf. The responses received were considered
by the agency and, in late August 1997, the agency invited 5 organisations to
submit detailed tender proposals for the management of the wharf in accordance
with the criteria set out in the tender documents provided to each of them.

3. An Evaluation Committee, consisting of representatives of the agency, the
Department of Transport and independent consultants, was established for the
purpose of evaluating the tender proposals received against the selection criteria
and making a recommendation to the Board of the agency as to the preferred
tenderer. Subsequently, the tender proposals were evaluated and a preferred
tenderer was recommended. Following further negotiations, the lease was
granted to Western Stevedores (Dampier) Pty Ltd (‘Western Stevedores’).

4. In November 1997, the complainant sought certain information from the agency
about the leasing of the wharf to Western Stevedores. The agency provided
some, but not all, of the requested information to the complainant. Thereatfter,
by letter dated 18 November 1997, the complainant lodged with the agency an
access application under the FOI Act seeking access to documents relating to the
leasing of the wharf to Western Stevedores. Following an exchange of
correspondence between the complainant and the agency’s legal advisers, in early
March 1998, a decision was made on access. The agency identified 53
documents within the ambit of the complainant’s access application and refused
access to all of them.

5.  The complainant sought internal review of the agency’s decision. By letter dated
17 April 1998, the internal reviewer informed the complainant that 21 of the
documents previously identified did not contain any information relating to its
request; 19 other documents were not relevant because they were early drafts of
documents which had subsequently been modified; and he confirmed the decision
to refuse access to the remaining 13 documents. By letter dated 23 April 1998,
the complainant lodged a complaint with the Information Commissioner seeking
external review of the agency’s decision.
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REVIEW BY THE INFORMATION COMMISSIONER

6.

| obtained the requested documents from the agency, together with the agency’s
file maintained in respect of the access application. After those documents were
examined, preliminary conferences were arranged with the parties. As a result of
discussions between my office and the complainant’'s representatives, the
complainant significantly reduced the scope of its initial request and withdrew
from all but 2 of the requested documents, Documents 5 and 29 on the agency’'s
schedule. | was informed that the complainant does not seek access to any
information that would identify the organisations that submitted tenders to the
agency, nor does the complainant seek access to any sensitive information of a
commercial nature relating to the business, professional, commercial or financial
affairs of the tenderers concerned.

Consequently, attempts were made by my office to resolve this complaint by
conciliation between the parties. The agency offered the complainant inspection
of Documents 5 and 29 and also inspection of another document, which it had
not previously identified as a document within the scope of the access
application, being the report of the Probity Auditor appointed by the agency in
relation to the contracting out of the wharf facilities. However, the offer of
inspection was subject to certain conditions that were unacceptable to the
complainant. As a result, conciliation was not a viable option.

Thereafter, the agency advised my office that it maintained its claims for
exemption for Documents 5 and 29 under clauses 4, 6, 8 and 10 of Schedule 1 to
the FOI Act, and also claimed exemption for the Probity Auditor’s report. By
letter dated 14 August 1998, | informed the parties in writing of mpnary

view of this complaint, including my reasons. It was my preliminary view that
the agency had not established a valid claim for exemption in respect of
Documents 5 and 29 under any of the exemption clauses cited. It was also my
preliminary view that the report of the Probity Auditor was not exempt for any
reason. No further submissions were received from the agency and the
complainant has not withdrawn its complaint and seeks access to all 3
documents.

THE DISPUTED DOCUMENTS

9.

There are three documents remaining in dispute in this matter. Document 5,
dated October 1997, is entitldgleport of the Evaluation Committee on the
proposals received for the Management and Operation of the Dampier Public
Wharf. Document 29, dated August 1997, is entitRelquest For Proposals
from Shortlisted Parties to undertake the Management of the Dampier Public
Wharf. The third document is the report of the Probity Auditor, dated October
1997. Although the existence of that document was not initially disclosed to the
complainant by the agency, | am satisfied that it falls within the scope of the
access application.
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THE ONUS ON THE AGENCY

10.

11.

12.

13.

Section 102(1) of the FOI Act provides that the onus is on the agency to
establish that its decision was justified or that a decision adverse to another party
should be made. In my view, neither the original notice of decision nor the
notice of decision on internal review complies with the statutory requirements of
s.30 of the FOI Act. Although the agency prepared a schedule of documents,
that schedule does not contain any reasons for refusing access. In my view, the
agency has simply paraphrased the terms of the exemption clauses.

Further, in the course of external review, the requirements to establish valid
claims for exemption were explained to the agency by my office but | have
received nothing from the agency that goes any way towards meeting the
agency's obligations under the FOI Act. For example, it is clear from the
specific words of the subclauses of clauses 4 and 10, that the exemptions those
subclauses provide are directed at protecting different kinds of information from
disclosure under the FOI Act. Whilst an agency may claim, in the alternative,
exemption for documents under more than one exemption clause or subclause, as
a matter of construction, the same information cannot be exempt under more
than one of the subclauses of clauses 4 or 10. An agency may argue on external
review that information is exempt under one of those provisions and put
arguments in the alternative as to which is applicable. However, at this stage, the
agency has not done so.

Given that the agency has not identified the specific subclause of clause 4 and
clause 10 under which exemption is claimed for Documents 5 and 29, | have
considered the material before me in an effort to clarify that aspect of this

complaint. That material indicates that exemption is intended to be claimed

under subclauses 4(3), 10(1) and 10(4) of Schedule 1 to the FOI Act.

Accordingly, | have considered whether Documents 5 and 29 may be exempt
under those clauses.

Similarly, whilst the agency now claims exemption for the Probity Auditor's
report, it has neither identified the particular exemption clause under which
exemption is so claimed nor given any reasons to justify its refusal of access to
that document. Nonetheless, | have considered whether the contents of the
document itself indicate that it may be exempt under the FOI Act and, in
particular, whether it may be exempt under any of the exemption clauses claimed
by the agency in respect of Documents 5 and 29.

THE EXEMPTIONS

(@)

14.

Clause 4 (Commercial or business information)

Clause 4, so far as is relevant, provides:
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15.

16.

“4, Commercial or business information

Exemptions

(1)
(2)

3) Matter is exempt matter if its disclosure -

(@) would reveal information (other than trade secrets
or information referred to in subclause (2)) about
the business, professional, commercial or financial
affairs of a person; and

(b) could reasonably be expected to have an adverse
effect on those affairs or to prejudice the future
supply of information of that kind to the
Government or to an agency.

Limits on exemptions

4) Matter is not exempt matter under subclause (1), (2) or (3)
merely because its disclosure would reveal information
about the business, professional, commercial or financial
affairs of an agency.

(5)

(6)

(7) Matter is not exempt matter under subclause (3) if its
disclosure would, on balance, be in the public interest.”

In my view, the purpose of the exemption in clause 4(3) is to protect from
disclosure the business, professional, commercial or financial affairs of any
person, including a company or incorporated body, that has business dealings
with government agencies. Clearly, the exemption is a recognition of the fact
that the business of government is frequently mixed with that of the private
sector and that neither the business dealings of private bodies, nor the business of
government, should be adversely affected by the operation of the FOI Act.

In order to establish an exemption under clause 4(3), it must be shown that the
matter under consideration is information about the business, professional,
commercial or financial affairs of a person (including a company or incorporated
body) and it must also be shown either that disclosure of that kind of information
could reasonably be expected to have an adverse effect on those affairs or that
disclosure could reasonably be expected to prejudice the future supply of that
kind of information to the Government or to an agency. Finally, if the
requirements of paragraphs (a) and (b) of clause 4(3) are satisfied, then the limits
on exemption set out in clauses 4(4) and 4(7) must also be considered.
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Clause 4(3)(a) — the natre of the infaomation

17. | have examinedthe dspued dcuments. Document 5 is the final report of the
committee appintedto review the tender poposds. | mnsiderit contains little,
if any, information about the commercial affairs of the agecy. However, in my
opinion, it does contain a substantial amount of information about the husiness
professona and commercial and financial affairs of the organisaions that
stbmittedtender proposdsto the agecy.

18. Document 29 wntains, anong other things, dealled information about the
objedives of the tender pocess the sdedion criteria; the tender poces and
protocol; the processby which the Evaluaion Committee would evaluae the
tender poposds, and severd appendices ontaining financial and trade
information, sample vessl pricing information and acopy of the Port of Dampier
Operding and Sdety Procedures. | ansiderit contains ome information about
the busness, pofessonal, commercial or financial affairs of the agency as well as
some hformation about the business professonal, commercial or financial affairs
of several third parties, albeit that little of it is current information.

19. The Probity Auditor's report contains an assessent of the tender pocess
adopted by the agecy. It contains avery small amount of information that could
be said to be about the professonal affairs of several third parties, being merely
that they paticipatedin the processor might be consuted on a professonal bass
if necessegy.

20. Therdore, | onsiderthat Documents 5 and 29 and the Probity Auditor’s report
contain some information of the kind referredto in paragrap (a) of clause 4(3)
about third paties ad | considerthat the requrements of paragrap (a) of clause
4(3) ae saisfiedin respecbof some pats of those dcuments.

Clause 4(3)(b) — an advse dfect on conmercial or business Hairs

21. The agecy hasnot explained the nature of any adverse dfect on the busness,
profesgonal, commercia, or financial affairs of any third parties nor how that
effect could be causedy disdosureof Documents 5 and 29. Therdore, | have
no probative materia before me aganst which |1 might assesshe cncluson
readed by the ageiwcy that the dsdosure of Documents 5 ad 29 ®uld
rea®nably be expededto have an adverse dfect on the busness,professonal,
commercia or financial affairs of any third parties.

22. | understand that the agency has notified the third parties referred to in the
disputed documents. However, whilst several third parties have contaded my
officein relation to this matter, none of them has sought to be joined as a party
to the complaint nor to make submissons in resped of the sensitivity of any
busness information about them contained in those abcuments. Qne third paty
did not objectto the dsdosureof the documents.
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23.

24,

25.

26.

(b)

27.

In any event, the complainant has informed me that it does not seek access to any
information that would identify the tenderers or to any sensitive information
relating to the business, professional, commercial or financial affairs of the third
parties. | am of the view that, if the names of the tenderers and all of the
information that might identify them were deleted from the documents, then any
sensitive business, commercial or financial information about them would not be
disclosed, as any such information could not be identified as being about any
particular third party.

Only Document 5 contains information about the tenderers and | consider that it
would be practicable to delete from Document 5 any matter that identifies the
tenderers or reveals to which tenderer particular information relates. | have
identified that matter to the agency.

Document 29 and the Probity Auditor’s report do not contain any information
identifying, or about, the tenderers. Having inspected those documents, and in
the absence of any evidence or submissions to the contrary, | am of the view that
they do not contain sensitive commercial information about any third parties, or
that the business, commercial or financial affairs of any of those third parties
could reasonably be expected to be adversely affected by disclosure of the
documents.

In my view, subject to the deletion from Document 5 of the matter that | have
identified to the agency, | find that Documents 5 and 29 and the Probity
Auditor’s report are not exempt under clause 4(3) of Schedule 1 to the FOI Act.

Clause 10 (The State’s financial or property affairs)
Clause 10 of Schedule 1 to the FOI Act, so far as is relevant, provides:
“10. The State's financial or property affairs
Exemptions

(1) Matter is exempt matter if its disclosure could reasonably
be expected to have a substantial adverse effect on the
financial or property affairs of the State or an agency.

(2)

(3)

4) Matter is exempt matter if its disclosure -

(@) would reveal information (other than trade secrets
or information referred to in subclause (3))
concerning the commercial affairs of an agency;
and

(b) could reasonably be expected to have an adverse
effect on those affairs.
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28.

®)
Limit on exemptions

(6) Matter is not exempt matter under subclause (1), (2), (3),
(4) or (5) if its disclosure would, on balance, be in the
public interest.”

Some of the exemptions provided by clause 4 and clause 10 are in substantially
similar terms and the requirements to establish a valid claim for exemption under
some subclauses of each are alsoila. Whilst clause 4 is concerned with
information about the commercial or business affairs of private third parties
dealing with State or local government agencies, clause 10 is concerned with
information about the commercial affairs of the State and agencies themselves.

Clause 10(1)

29.

30.

31.

To establish an exemption under clause 10(1) for the disputed documents, the
agency must show that disclosure of those documents could reasonably be
expected to cause a "substantial adverse effect" on the property or financial
affairs of the State or an agency. Similar words appear in clauses 9(1)(a) and
11(1)(c) and (d) and in the equivalent provisions of the Commonwealth FOI Act,
ss. 40(1) and 44. The requirement that the adverse effect must be "substantial” is
an indication of the degree of gravity that must exist before the exemption can be
made out:Harris v Australian Broadcasting Corporatiof1983) 78 FLR 236.

In the context of clause 10(1), | accept that "substantial” is best understood as
meaning "serious" or "significant”: selRe Healy and Australian National
University (Administrative Appeals Tribunal, Commonwealth, 23 May 1985,
unreported)Re James and Australian National Univergit984) 2 AAR 327 at

341.

There is nothing before me that goes towards establishing the requirements of
clause 10(1) in respect of any of the disputed documents. The agency has not
identified the nature of any adverse effect on the property or financial affairs of
the State or an agency that could reasonably be expected to follow from
disclosure of the documents, nor how disclosure could cause any such effect. The
agency has provided no explanation or supporting material as to the degree of
gravity of the harm it claims may be caused by disclosure. It merely makes the
assertion.

The onus on agencies under s.102(1) of the FOI Act is a real one. On this point, |
refer to the comments of Owen JMuanly v Ministry of Premier and Cabinet
(1995) 14 WAR 550 in respect of a claim for exemption under clause 4. His
Honour said, at p.573:

“How can the Commissioner, charged with the statutory responsibility to
decide on the correctness or otherwise of a claim to exemption, decide the
matter in the absence of some probative material against which to assess
the conclusion of the original decision maker that he or she had “real and
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substantial ground#or thinking that tie productian of the documenhcould
prejudice that supply” or that disclosure could have an adversed on
business offinancial dfairs? In my opinion it is not $ficient for the
original decision-maker to pfer the viev. ...it must be persuasive the
sense that it is based on real and substantial groamdsmustcommend
itself as the opinion of a reasonable decision méker

Clause 10(4)

32. Intems of the exemption under dause 10(4)the age&cy must $ow that the
matter under consideration is nformation about the commercial affairs of an
agency (not necessaly the agency) and aso that dsdosure of that information
could rea®nably be expededto have an adverse dfecton those dfairs.

33. Basal on my inspetion of the dspued dcuments, | cnsiderthat Document 29
contains me information of the kind referredto in paragrap (a) of clause
10(4) about the agewcy. | therefore consider that the requrements of clause
10(4)(a) are d&sfiedin respectof some pats of that document. Although they
contain information related to the prepardon for a paticuar ommerdal
transacion by the agency, Document 5 and the Pobity Auditor’s report do not
appearto me to contain information about the commercial affairs of the agecy.
However, even if al the dspued dcuments wereto contain matter that could
be dharaderised asnformation about the commercial affairs of an agency, that
alone is not suficient to egablish a prima facie clam for exemption. The
requrements of clause 1(4)(b) must dso be sdisfied.

34. Inthisinstance,once agi, the agecy has smply assetedthat an adverse dfect
on its commerdal affairs could reasnably be expeded if Documents 5 and 29
were to be dsdosed. Hwever, agin, the agecy has not identified what
adverse #ect ould be expeded, nor explained how disdosure wuld caus that
effed, and the agecy hasnot provided any probative material in support of its
clam in this regard. There is nothing in the neterial presently before me that
edablishesthat an adverse dfect upn the commercial affairs of the agency could
rea®nably be expededto follow from the dsdosureof Document 5, Document
29 or the Pobity Auditor’s report.

FINDINGS

35. For theserea®ns, on the esidence curently before me, | do not acceptthe
agancy’s claims for exemption basedon clause 10. | @ of the view that the
agency hasnot egablishedthat the documents ae exempt under clause 10(1) or
10(4) and | sofind.

(c) Clause 6(Deliberative processes)
36. The agecy dso daims that Documents 5 and 29 are rempt under clause 6 of
Schedde 1 to the FOI Act, and | have dso consideral whether the Probity

Auditor’s report might be exempt underclause 6. Guse 6of Schedue 1to the
Act provides:
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37.

38.

“6. Deliberative processes
Exemptions
(1) Matter is exempt matter if its disclosure -
(@) would reveal -

® any opinion, advice or recommendation that
has been obtained, prepared or recorded; or

(i) any consultation or deliberation that has
taken place,

in the course of, or for the purpose of, the
deliberative processes of the Government, a
Minister or an agency; and

(b)  would, on balance, be contrary to the public
interest.”

In my opinion, having inspected it, Document 29 contains no information of the
kind referred to in clause 6(1)(a), and there is nothing before me from the agency
to persuade me otherwise. It was prepared for the purpose of being provided to
the companies invited to submit tender proposals and, in my opinion, can be
characterised as the tender specifications to be addressed by the tenderers in their
respective tender proposals. It does not, in my opinion, contain any opinion,
advice or recommendation or reveal any consultation or deliberation that took
place. Document 5, on the other hand, is the final report of the Evaluation
Committee. That document clearly contains the Evaluation Committee’s
assessments against the selection criteria of each of the tender proposals
submitted; the Evaluation Committee’s views on each tender submission; and the
recommendations the Evaluation Committee made to the agency in respect of the
matter. | am satisfied that that information consists of opinion and
recommendations prepared and recorded for the purpose of the agency’s
deliberative process of deciding upon an operator and manager of the wharf.
Accordingly, | consider that it is matter of the kind described in paragraph (a) of
clause 6(1).

The Probity Auditor’s report clearly contains opinion and advice provided to the

Board of the agency, being an assessment of the fairness, equity and probity of
the process adopted by the agency for the selection of the preferred tenderer. |
have no submissions from the agency to assist me to determine whether that
advice and opinion was obtained for a deliberative process of any agency and, if
so, what that deliberative process was. As | understand it the report was
obtained and provided to the Board for it to take into account when deciding

whether or not to approve the awarding of the lease to the preferred tenderer. It
is not entirely clear from the document itself whether that is the purpose for

which it was obtained. However, it does appear to have been obtained in the
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courseof an agancy’s ddiberative process,in this casebeing the sdedion of an
operator and managerof the wharf and, therefore, to sdisfy the requrements of
clause 6(1)@).

39. However, there is rothing kefore me to explain why it would, on balance be
contrary to the public interest to disclose either Document 5 or the Probity
Auditor’s report. Whilst | reaognise apublic interest in proteding the integrity
of the ddiberative processe®f an agency, the agecy’'s ddiberative processesn
respectof sdeding an operaor and managerhave concluded and it is unlikely,
therdore, that those dédiberaions wuld be dfededby disdosure atthis point in
time. | dsoreagnisethat there is a public interestin ensuring that the busness,
commercia, profesgonal and financial affairs of third parties deding with
government should not be adversely affeded by disclosure under the FOI Act.
That public interestis reognisedby the provisions of clause 4of Schedde 1to
the FOI Act. Inthisinstance,| do not considerthat it would be ntrary to that
public interest to disclose the documents provided that Document 5 is edited in
the manrer | identifiedto the agecy.

40. Weighing in favour of disdosure of the documents, | mnsider there to be a
public interestin the acountability of agencies for their adions and, to that end,
asmuch transpaency as @ssble in the awading of contrads, particularly those
of sud importanceto the Sate asthe operation and management of a sgnificant
port. | consider it to be inthe public interest for both tenderers for government
contrads and the public generally to have confidence that sud transadions are
dedt with propetly by the govemment and its agecies.

41. Weighing those pulic intereds, and in the aésence of the agecy identifying any
othersto be mnsidered, Ifind that, on balance, disdosure of the documents
would not be contrary to the public interest.

Finding

42. Therdore, | find that Documents 5 (sibject to the déetions desdbed in these
rea®ns for dedsion) and 29 and the Pobity Auditor’s report are not exempt
under dause 6(1pf Schedde 1to the FOI Act.

(d) Clause 8 (Confidential canmunications)

43. Findly, whilst the agecy cited dause 8of Scedde 1 to the FOI Act as
judification for its refusd to grant accessthe agecy has not given even the
barest deails (including under which subclauseof clause 8 xemption is daimed)
or rea®ns in support of its daims in this regard. Thereis no material before me
that suggets to me that ather of the exemptions provided by clause 8might
appy. Acocordingly, | find that the documents arenot exempt under dause 8of
Schedule 1 to the FOI Act.
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CONCLUSION

44. For the reasons given, | am not satisfied that the agency has discharged the onus
imposed on it by s.102(1) of the FOI Act to establish that its decision to refuse
the complainant access to Documents 5 and 29 and the report of the Probity
Auditor was justified. There is insufficient material before me to reach any
conclusion other than a conclusion that the documents are not exempt, and | so

find.
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